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In the District Court of the United States for the

Western District of Washington, Northern

Division.

IN BANKRUPTCY—No. 32,154.

In the Matter of THE HOME SAVINGS AND
LOAN ASSOCIATION, a Washington Cor-

poration, Bankrupt.

VOLUNTARY PETITION IN BANKRUPTCY.

To the Honorable JEREMIAH NETERER, Judge

of the District Court of the United States for

the Western District of Washington:

The petition of THE HOME SAVINGS AND
LOAN ASSOCIATION, a Washington corpora-

tion, of 1524 Westlake Avenue in the city of Seattle

respectfully represents

:

That it is a corporation duly created, organ-

ized and existing under and by virtue of the laws

of the State of Washington and is not a mmicipal,

railway, insurance or banking corporation; that

it has had its principal place of business and has

carried on its principal pusiness for the greater

portion of six months next immediately preceding

the filing of this petition at No. 1524 Westlake

Avenue in the city of Seattle, King County, Wash-

ington, within saod judicial district; that it owes

debts which it is unable to pay in fuU; that it is

willing to surrender all of its property for the

benefit of its creditors and desires to obtain the

benefit of the acts of Congress relating to bank-

i-uptcy.
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That your petitioner will within ten (10) days,

or within such other time as is required by law,

or the order of this Honorable Court, file its sched-

ules as provided by law containing a full and true

statement of all its debts and so far as it is pos-

sible to ascertain, the names and places of residence

of its creditors, and such further statements con-

cerning said debts as are required by the provisions

of said act and will likewise file an accurate in-

ventoiy of all its property, both real and personal,

and such further statements concerning said prop-

erty as are required by the provisions of said act.

[1*]

That at a meeting of the Board of Directors of

this petitioner duly called and held on the 30th

day of November, A. D. 1931, at which all of its

directors were present, the following preamble and

resolution was fully and unanimously adopted, viz.

'^WHEREAS, this corporation, THE HOME
SAVINGS AND LOAN ASSOCIATION, a

Washington corporation, is unable to pay its

debts and is insolvent within the meaning of

the acts of Congress relating to bankruptcy:

RESOLVED, that this corporation petitions

the United States District Court for the West-

ern District of Washington for its adjudica-

tion as a bankrupt and that Frank Pettit, the

president, of this corporation, be and he here-

by is authorized and directed to make, verify

and file such petitions, schedules and other

*Page-number appearing at the foot of page of original certified

Transcript of Eecord.
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papers as may be requisite or necessary to

procure such adjudication."

WHEREFORE, your petitioner prays that it

may be adjudged by the Court to be a bankrupt

within the purview of said Acts.

THE HOME SAVINGS AND LOAN
ASSOCIATION.

By FRANK PETTIT,
Its President,

Petitioner.

RIDDELL, BRACKETT & FOWLER,
Attorneys for Petitioner,

Office and Post Office Address,

1121 Smith Tower, Seattle, Washington.

United States of America,

Western District of Washington,

County of King,—ss.

I, Frank Pettit, am the President of the Home
Savings and Loan Association, the petitioning

debtor mentioned and described in the foregoing

petition and I do hereby make solemn oath that

the statements contained therein are true to the

best of my knowledge, information and belief.

FRANK PETTIT.

Subscribed and sworn to before me this 2d day

of December, A. D. 1931.

[Notarial Seal] CORA L. WATSON,
Notary Public in and for the State of Washington,

Residing at Seattle.

Filed Dec. 2, 1931, 3:15 P. M. [2]
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Filed Dec. 5, 1931.

In the District Court of the United States for the

Western District of Washington, Northern

Division.

IN BANKRUPTCY—No. 32,154.

In the Matter of HOME SAVINGS AND LOAN
ASSOCIATION, a Washington Corpora-

tion, Alleged Bankrupt.

PETITION OF SHAREHOLDERS OF HOME
SAVINGS AND LOAN ASSOCIATION OB-

JECTING TO THE JURISDICTION AND
FOR THE DISMISSAL OF THE VOLUN-
TARY PETITION IN BANKRUPTCY.

To the Honorable JEREMIAH NETERER, Judge

of the District Court of the United States for

the Western District of Washington:

The petition of E. F. Plass, Charles E. Stutz, J.

DiLuck, Boulder Investment Co., and George

Matheny respectfully shows:

I.

The petitioners are shareholders in the Home
Savings and Loan Association (herein called the

Association) in the respective amounts as shown

by pass books as follows:
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!. F. PLASS

IHARLES E. STUTZ

. DiLUCK

lOULDER INVEST-
MENT CO.

lEORGE MATHENY

$6266.15 opened September 28, 1926

Pass book No. 33007

7538.26 opened August 14, 1926

Pass book No. 2158

4375.00 opened November 17, 1928

Pass book No. 25304

2057.13 opened July 15, 1927

Pass book No. 38950

5611.92 opened August 30, 1926

Pass book No. 23572

The petitioners bring this petition on their own

behalf and on behalf of all other shareholders of

the Association similarly situated, who are invited

to join with them herein. [3]

II.

At all times mentioned herein and imtil July

7, 1931, the Association was a corporation organ-

ized under the laws of the State of Washington

relative to savings and loan associations, and was

organized and existed under Sections 3716 to 3745,

both inclusive, of Remington's Compiled Statutes,

of 1922 and the amendatory acts relating thereto,

being sections 3716-3735 Remington's Compiled

Statutes, Supplement 1927. Said Association had

at all times an accumulated capital of over one

million dollars.

III.

On July 7, 1931, it appeared to the Director of

Efficiency of the State of Washington that the af-

fairs of the Association were in an unsound con-

dition, and that it was conducting its business in

an unsafe and unlawful manner, and said Director
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of Efficiency caused the Inspector of Savings and

Loan Associations of the State of Washington to

take x>ossession of all the books, records and assets

of said Association, in conformity with Section 3735

of said statutes aforesaid. On October 13, 1931,

the Attorney General of the State of Washington,

acting in conformity with Section 3735 aforesaid,

commenced an action in the Superior Court of the

State of Washington, entitled ''In the Matter of

the Receivership of the Home Savings and Loan

Association," being cause No. 246761 of said Court,

for the appointment of Harry C. Johnson, the

Director of Efficiency, as receiver, and for the dis-

solution of such Association. Sxich proceedings

were had in said cause that on November 7th

judgment was entered in said Superior Court,

granting the prayer of the complaint of the At-

torney General, and on said [4] date the Asso-

ciation appealed from said judgment to the Supreme

Court of the State of Washington. The Supreme

Couii: of the State of Washington affirmed said

judgment and decree on November 27, 1931, and a

remittitur on said affirmance was filed ^dth the

Clerk of the Superior Court for King County on

December 2, 1931, and said judgment is in fuU

force and effect; and in conformity with said

judgment, said Superior Coui-t thereupon, at 12

o'clock noon on December 2, 1931, entered its decree

dissolving said Association; and Harry C. Johnson,

the receiver of said Home Savings and Loan Asso-

ciation, has been in possession and control of aU

the properties, choses in action and assets of every
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description of said Association ever since. Said

Association has been dissolved, and its estate is

now in process of liquidation in said State Court.

The voluntary petition in bankruptcy was filed

after the formal decree of dissolution of the Asso-

ciation was signed and entered by the State Court.

The aforesaid enactments and said proceedings

had pursuant thereto are conclusive and complete.

IV.

The board of directors of said Association on

and prior to July 10, 1931, consisted of seven of

its shareholders, to wit : W. V. Eddy, C. E. Guthrie,

C. C. Phillips, W. G. Oyler, C. H. Bailey, and

Robert Grass. The other director, Ahira E. Pierce,

was at that time confined in the jail of King
County, Washington. Aside from Pierce, all of

the other directors of said Association, on that

date, resigned as members of the board of direc-

tors, said resignations to be effective as of Sep-

tember 7, 1931. Said Pierce subsequently resigned

as a director on September 16, 1931, his resignation

to be effective [5] at once. No directors were

ever legally elected or qualified to succeed the

board which so resigned.

V.

Without any authorization from the shareholders

of the Association, and without any legal right to

act as such, the following persons purported to

act as directors on behalf of said Association, to

wit: J. J. Arnold, A. W. Rinehart, John W. Whit-
ham, O. B. Beim, Frank Pettit, L. F. Lane and
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Estelle G. Mendenhall. The shareholders' meet-

ing from which said persons claim to derive their

authority was called for the sole purpose of voting

upon a resolution for voluntary liquidation. At

some time unknown to your petitioners, O. N.

Beim, withdrew from said alleged board and took

no action thereafter, and his alleged position as

such director so vacated was never filled. Said

alleged board never controlled nor managed in any

way any of the affairs or assets of the Association.

None of its members except Lane had the necessary

qualifications for directorship in said Association.

Its meetings, if any, were irregularly held without

authority, and were illegal and void. They were

not held at the office of the Association, 1524 West-

lake Avenue, Seattle, but in the office of their

attorney, at Second Avenue and UesJer Way, whose

stenographer acted as Secretary. They have never

had possession, management or control of any of

the assets of said Association. After said alleged

board had unsuccessfully contested the dissolution

of the Association and the appointment of Harry

C. Johnson, as its receiver in the aforesaid Superior

Court cause No. 246,761, and without notice to any-

one, and without any authority from said Associa-

tion or its shareholders, six members of said al-

leged board, on or about November 30, 1931, met

in the office [6] of their attorney, and purported

to pas two resolutions, one authorizing the pay-

ment of $5,000 to their attorney, and the other as

set forth in the voluntary petition in bankiniptcy
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on file herein. These resolutions and each of them

were wholly unauthorized and void.

VI.

That Section 3719 of Remin^on's Compiled

Statutes aforesaid provides that no person shall

be a director of an Association unless he shall have

subscribed and paid in cash at least $200.00 on

his stock subscription, and no person shall be a

director of an association whose accumulated

capital of $1,000,000.00 unless he shall have sub-

scribed and paid in cash at least $500.00 on his

stock subscription, and that such amount shall not

be reduced either by withdrawal or by pledge for

a loan with the association or in any other manner

so long as he remains a director of the association.

That in truth and in fact, said A. W. Rinehart had

subscribed and paid in cash in said Association a

total sum of $483.58, but that the Association holds

a note secured by a pledge of said account in the

amount of $191.15, so that his actual cash and paid

subscription is the sum of $292.43. That in addi-

tion thereto, said Rinehart has stated under oath

that he had real estate standing in his own name

which belonged to the Home Savings and Loan

Association, the title to which the Association had

demanded that he turn over to it, and that he had

refused to do so. That J. J. Arnold had sub-

scribed and paid in cash a total of $41.64 and no

more, and said Arnold has never attempted to

qualify as an alleged director by any oath of office.

That Estelle C. Mende/hall and Frank Pettit and

each of them have [7] never subscribed and paid
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in cash any sum whatever to said Association.

That John W. Whithani has subscribed and paid

in cash a total of $567.27 and no more, but said

subscription and pajonent is subject to a pledge in

favor of the Association for a loan of $500.00 to

said Whitman, so that his subscription and pay-

ment is limited to the smn of $67.27.

YII.

Said Association has assets in excess of three

million dollars, and its assets exceed its liabilities by

three million dollars. It has cash on hand of

approcimately $20,000, and owes no provable debts

as defined by the Bankruptcy Act. The only

claimed indebtedness of said Association is for

approximately $9,000.00, which the Association dis-

putes in full, and if it should be determined by a

court of competent jurisdiction that the Associa-

tion owes said amount or any part thereof, it is

and will be able to pay it forth\^ith. It owes no

declared or other dividends to shareholders.

WHEREFORE your petitioners pray:

1. That the alleged voluntary petition in bank-

ruptcy purported to have been filed for an on be-

half of the Home Savings and Loan Association

be set aside and dismissed.

2. That the Court inquire into the right and

authority of Frank Pettit, purporting to act as

the president of said Association, and into the

acts and resolutions of said purported and alleged

board of directors of said Association, which
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passed the resolutions set forth in said voluntary

petition.

3. To inquire into the jurisdiction and right of

said parties and each of them to file said volun-

tary petition. [8]

4. To grant to your petitioners such other and

further relief as in justice and in equity they may
be entitled to.

E. F. PLASS,
CHAS. E. STUTZ,
J. DiLUCK,
GEORGE MATHENY,
BOULDER IN'VESTMENT CO.,

By L. Q. SKELTON,
Its President and Manager.

[Boulder Investment Co. Corporate Seal]

BAUSMAN, OLDHAM, WALKINSHAM
& JARVIS, Attorneys for Petitioner.

Office and Post Office Address:

1408 Hoge Building, Seattle, King County,

Washington.

United States of America,

Western District of Washington,

State of Washing-ton,

County of King,—ss.

E. F. Plass, Charles E. Stutz, J. DiLuck and

George Matheny, being first duly sworn, each and

for himself deposes and says:

I am one of the petitioners mentioned and de-

scribed in the foregoing petition. I do hereby



12 TJie Home Savings and Loan Association

make solemn oath that the statements therein con-

tained are true.

E. F. PLASS.
CHAS. "E. STUTZ.
J. DiLUCK.
GEORGE MATHENY.

S\ibscribed and sworn to before me this 4th day

of December, 1931.

[Notarial Seal] HART SNYDER,
Notary Public in and for the State of Washington,

Residing at Seattle.

United States of America,

Western District of Washington,

State of Washington,

County of King,—ss.

L. Q. Skelton, being first duly sworn, on oath

deposes and says:

I am President and Manager of Boulder In-

vestment Co., one of the petitioners mentioned and

described in the foregoing petition, make this veri-

fication on its behalf and am authorized so to do.

I do hereby make solemn oath that the statements

therein contained are true.

L. Q. SKELTON.

Subscribed and sworn to before me this 4th day

of December, 1931.

[Notarial Seal] HART SNYDER,
Notary Public in and for the State of Washington,

Residing at Seattle. [9]
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[Title of Court and Cause.]

DEMURRER.

Comes now Home Savings and Loan Association

and demurs to the petition of E. F. Plass, Charles

E. Stutz, J. DiLuck, Boulder Investment Co. and

George Matheny, on the ground and for the reason

that the allegations therein contained constitute no

defense to the relief demanded in petitioner's ap-

plication for bankruptcy herein.

RIDDELL, BRACKETT & FOWLER,
Attorneys for Petitioner, Home Savings and Loan

Association.

Reed, copy Dec. 8, 31.

OLDHAM,
For Shareholders.

Filed Dec. 8, 1931. [10]

[Title of Court and Cause.]

ANSWER.

Comes now the petitioner. Home Savings and

Loan Association, and answering the allegations

of the petition filed herein by E. F. Plass et al.,

states

:

I.

Petitioner admits the allegations set out in Para-

graph I of the said petition.
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II.

Petitioner admits the allegations set out in Para-

gTaph II of said petition.

III.

Petitioner admits the allegations set out in Para-

graph III of said petition, save and except as

follows

:

Petitioner denies the allegations set out in

lines 13 and 16, inclusive, of said paragraph, that

it appeared to the Director of Efficiency that the

affairs of the Association were being conducted in

an unla^vful manner.

Petitioner denies the allegations set out in lines

21 to 29 of said paragraph, that the action therein

referred to was for the dissolution of the Associa-

tion.

Petitioner denies the allegations set out in

lines 7 to 9, inclusive, on page three of said para-

graph that on December 2, 1931, at 12 o'clock

noon, the Supreme Court entered a decree dissolv-

ing the Association, concerning which [11] alle-

gation petitioner denies any knowledge or infonna-

tion sufficient to form a belief and alleges the fact

to be that if such order was entered the same was

entered \\ithout notice to the petitioner or to its

attorneys, and because of such want of notice is

void and of no effect.

Your petitioner further denies the allegations

set out in lines 13 and 14 on page three of said

paragraph that the Association has been dissolved

and that the said proceedings are conclusive and

complete.
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rv.

Your petitioner denies the allegations set out in

Paragraph IV of said petition, that no directors

were ever legally elected or qualified to succeed the

hoard which so resigned and alleges the fact to be

that at a meeting of the stockholders of the said

Association duly called and held on the 7th day

of September, 1931, which said meeting was held

with the consent and assistance of Harry C. John-

son, Director of Efficiency of the State of Wash-

ington, a committee of stockholders was selected

vdth du-ections to nominate a new board of direc-

tors. That thereafter, and on September 14, 1931,

the members of the former board of directors suc-

cessively resigned and the vacancies so created

were filled by the successive election of the indi-

viduals recommended for the board of directors by

the said committee of stockholders. That the said

directors so elected and who have authorized the

filing of the petition herein, have at all times since

their said election acted as the board of directors

of the Association and have been repeatedly recog-

nized as such by the said Harry C. Johnson as

Director of Efficiency and by his deputies and

assistants. [12]

V.

The petitioner denies each and every allegation

set out in Paragraph V of said petition, save and

except the allegation set out in lines 21 to 24, in-

clusive, that the meetings of said board were not

held at the office of the Association.
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VI.

Petitioner admits the allegations set out in lines

8 to 23, inclusive, of said Paragraph VI but denies

each and every remaining allegation in said para-

graph contained.

VII.

Petitioner admits the allegation that the said

Association has assets in excess of $3,000,000, but

denies each and every remaining allegation in said

paragraph contained.

WHEREFORE, petitioner prays that the peti-

tion of the said E. F. Plass et al. be dismissed.

RIDDELL, BRACKETT & FOWLER,
Attorneys for Petitioner, Home Savings and Loan

Association.

United States of America,

Western District of Washington,

County of King,—ss.

Frank Pettit, being first duly sworn, on oath

deposes and says: That he is the President of the

petitioner herein and as such makes this verifi-

cation; that he has read the foregoing Answer,

knows the contents thereof and believes the state-

ments therein made to be true.

FRANK PETTIT.

Subscribed and sworn to before me this 8th day

of December, A. D. 1931.

[Notarial Seal] C. F. RIDDELL,
Notary Public in and for the State of Washington,

Residing at Seattle.
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Reed, copy 12/8/31.

OLDHAM,
For Shareholders.

Filed Dec. 8, 1931. [13]

Filed Dec. 8, 1931.

[Title of Court and Cause.]

DISMISSAL OF VOLUNTARY PETITION IN

BANKRUPTCY.

A voluntary petition in bankruptcy was filed in

this cause on December 2, 1931. It being sug-

gested to the court that it had no jurisdiction in

said matter, the court of its own motion set said

petition for hearing on December 7, 1931, at 2 P.

M. Before said hearing a petition of shareholders

of the Association, the alleged bankrupt, was filed

objecting to the jurisdiction of the court on said

voluntary petition and for the dismissal thereof.

The matter came on for hearing at the time set

and was continued until December 8, 1931. All

testimony was submitted, the matter argued and

submitted to the court for its decision. On Decem-

ber 2, 1931, Harry C. Johnson, appointed receiver

of all od the property and assets of the Association

in the Superior Court of the State of Washington,

sought a right to intervene and also objected to

the jurisdiction ^f the court. The court denied

the application of said receiver but allowed him to

appear as amicus curiae. The court, upon the
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conclusion of the case, rendered his opinion, and

being advised in the premises, it is, therefore,

ORDERED that this court has no jurisdiction

to entertain said voluntary petition and that said

voluntary petition herein filed praying for the

adjudication of said Home Savings and Loan Asso-

ciation as a bankrupt be and the same is hereby

dismissed. To the entiy of which petitioner ex-

cepts and exception is noted.

Dated this 8th day of December, 1931.

JEREMIAH NETERER,
Judge. [14]

[Title of Court and Cause.]

STATEMENT OF EVIDENCE ON APPEAL.

BE IT REMEMBERED, that the above cause

came on for hearing in open court before the under-

signed upon the 7th day of December, 1931, at the

hour of 2:30 P. M., the petitioner, Home Savings

and Loan Association, appearing by its attorneys,

Messrs. Riddell, Brackett & Fowler, the Receiver

appointed b}^ the State Court appearing by his

attorneys, Messrs. Bausman, Oldham, Walkinshaw

& Jarvis, and E. F. Plass, Charles Stutz, J. DiLuck,

Boulder Investment Co. and George Matheny,

petitioners and shareholders, appearing by their

attorneys, Messrs. Bausman, Oldham, Walkinshaw

& Jarvis, whereupon the following proceedings were

had:

The Court ruled that HaiTy C. Johnson, Re-
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ceiver, had no standing to appear in the proceed-

ings and declined to enter an order permitting him

to intervene, but permitted his attorney, Robert

P. Oldham, to appear amicus curiae.

The objecting petitioners and shareholders, Plass

et al. were permitted to file their petition and take

part in the proceedings.

The Court declined to hear oral testimony but

requested counsel to agree upon the facts, particu-

larly with reference to the time of the election of

the Board of Directors which had filed the petition

;

whether the members of the Board were stock-

holders and otherwise qualified to act as directors;

when the decision of the State Court dissolving the

corporation was entered; when the appointment

of the Receiver by the Superior Court was affirmed

by the Supreme Court; by whom the present direc-

tors were elected and what was the purpose of their

election and what preceding steps were taken to

authorize their election.

Exhibit ^'N" is a copy of the Order entered by

the Superior Court from which an appeal was

taken.

The Order of December 2, 1931, dissolving th«

Home Savings and Loan Association was produced

by Mr. Oldham and introduced as Exhibit "3".

The Opinion of the Supreme Court of the State

of Washing-ton \\.tIS filed as Exhibit '*N."

Thereupon the court adjourned until 10 o'clock

the following morning in order to permit counsel

to consult the records of the Association and agree

upon a stipulation.



20 The Home Savings and Loan Association

Upon the continuation of the hearing at 10:00

A. M. on December 8, 1931, it was orally stated by

Mr. Oldham and Mr. Brackett that Exhibit "O"
represents a proposed stipulation, unsigned, be-

cause a part of it has not been agreed upon; that

the matters set out, beginning with paragraph II,

on page 3, to the end are agreed upon in so far as

they are material.

''Mr. OLDHAM.—From page 3 on is entirely

agreeable. We reserve the right, if your Honor

deems it is material, to offer proof as to the char-

acter of those liabilities.

The COURT.—I don't care anything about it.

Then on page 3 from paragTaph 2—it is stipulated

the court may take judicial notice. You do not

need to stipulate to that. I will do it anyhow.

And from there on, I understand the facts stated

are stipulated?

Mr. RIDDELL.—Yes, your Honor.

Mr. OLDHAM.—In so far as they are material.

The COURT.—That is what I mean.

Mr. OLDHAM.—And with the further reserva-

tion that we wish to explain this financial statement

of liabilities. Some of those are mere book entries,

and are not set up as a liability

—

The COURT.—It is just a copy of the books.

Mr. OLDHAM.—That is right."

It was further orally agreed between counsel

that Home Savings and Loan Association is not a

banking corporation and that until July 7, 1931,

when the Director of Efficiency took charge of it,
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its place of business was at 1524 Westlake Avenue

in the city of Seattle.

Thereupon Mr. Riddell offered and there was ad-

mitted in evidence the following exhibits:

The Answer of Johnson et al. in Superior Court,

cause No. 246013,—Exhibit ''A."

The Answer of Home Savings and Loan Asso-

ciation in Superior Court, cause No. 246013,

—

Exhibit ''B."

The Complaint of the Attorney General in the

Receivership Proceedings in the Superior Court

in cause No. 246761—Exhibit "C."

Notice of Harry C. Johnson of September 22,

1931, to the Board of Trustees regarding unsound

condition—Exhibit ''D."

Minutes of meeting of Board of Directors of

July 7, 1931,—Exhibit "E."

Minutes of meeting of Board of Trustees of

Home Savings and Loan Association held at 204

Home Savings Building at 1:30 P. M., date not

shown.

Minutes of meeting held on the 23d day of

September, 1931.

Minutes of a meeting held on the 25th day of

September, 1931.

Minutes of a meeting held on the 30th day of

September, 1931.

Minutes of a meeting held on October 5, 1931.

Minutes of a meeting held on October 9, 1931.

Minutes of a meeting held on October 19, 1931.

Minutes of a meeting held on October 23, 1931.

Minutes of a meeting held on October 28, 1931.
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Minutes of a meeting held on October 31, 1931.

Minutes of a meeting held on November 30, 1931.

Minutes of a meeting held on December 1, 1931.

Minutes of a meeting held on December 2, 1931,

—Exhibit ''F."

A communication with reference to the refusal

of the Division of Savings and Loans to approve

voluntary liquidation of the Home Savings and

Loan Association; the minutes of a meeting of the

Board of Directors of September 15, 1931, and the

minutes of a meeting of the board of directors of

September 16, 1931,—Exhibit "E."

The By-laws of the Association,—Exhibit **!.'*

Certain correspondence relating to the payment

of 1150,000.00,—Exhibit "H."

The Order Appointing the Receiver,—Exhibit

"N."

The Opinion of the Supreme Court of the State

of Washington,—Exhibit "N."

Mr. Oldham offered and there was received in

evidence a copy of the order dissolving the corpora-

tion,—Exhibit ''3."

Thereupon Mr. Riddell offered in evidence the

certificate under the seal of the Eastern Star Order

regarding the authority of Mrs. Mendenhall,—Ex-

hibit ^'J."

By-laws of Laundrj^ Workers Union relating to

the authority of Mr. Pettit. Upon objection to the

last exhibit the objection was sustained.

The Motion of Home Savings and Loan Associa-

tion to strike the Intervening Petition of the
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shareholders and demurrer to the same were over-

ruled.

It was admitted that the remittitur from the

Supreme Court affirming the action of the Superior

Coui-t in appointing a Receiver was filed with the

Superior Court on December 2.

Mr. Oldham then offered to prove by oral testi-

mony that the Association was not insolvent; that

it is paying all obligations that it owes in the

ordinary course of business as fast as any obli-

gation is determined to be a liability.

^'The COURT.—Is that denied?

Mr. BRACKETT.—We object to the offer of

proof on the ground the question of solvency or

insolvency is not an issue, upon the determination

of a voluntary bankruptcy proceeding.

The COURT.—I must differ with you.

Mr. OLDHAM.—I want this record to show this

association

—

The COURT.—Have you admitted these obliga-

tions have been met as they matured?

Mr. RIDDELL.—Yes."
Mr. Oldham then handed to the court a pamphlet

compilation of the statutes of the state of Wash-

ington with reference to savings and loan associa-

tions, together with a copy of the By-laws of The

Home Savings and Loan Association, portions of

the latter being underscored in red ink, the same

not being offered as an exhibit, but for the court's

infonnation and convenience.

Mr. RIDDELL.—I miderstood your Honor to
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say it is admitted that these obligations have not

been paid as they matured?

The COURT.—No, that they have been paid.

Mr. RIDDELL.—No, we do not admit that. We
do not admit that they have been paid as they

matured.

The COURT.—I think it is entirely immaterial.

This is not a proceeding under the state insolvency

law. The measure of bankruptcy or insolvency is

different under the state laws and the Federal

laws. Under the state law a coirporation is in-

solvent when it is not able to discharge its obliga-

tions when they matui^e, but that is not true under

the bankruptcy law. The bankruptcy law is that

the assets, as a fair value, must exceed or equal

the liabilities.

Mr. OLDHAM.—If your Honor takes that view,

that the rule of insolvency in bankruptcy is appli-

cable to a voluntary petition, I am satisfied, but if

your Honor takes the view a person may file a

voluntary petition in bankruptcy, and still not be

insolvent, within the provisions of the Bankruptcy

Act, I offer to prove that this association has met

all obligations as they matured, and I further offer

to prove at this time, if the court please, that Mr.

Riddell, in the state court suit, stated to the court

—

that the Association was not insolvent on the 15th

day of October.

The COURT.—I don't care about that. Law-

yers make statements in court sometimes they

would not make out of court.
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Mr. RIDDELL.—The Attorney General has con-

vinced me it is not the law, and we did not urge

it in the Supreme Court."

Mr. Oldham offered in evidence the resignation

of the former directors of the Home Savings and

Loan Association and likewise the resignation of

Ahira E. Pierce, the remaining director,—Exhibit

1, and 2.

Thereupon the court announced its oral Decision

as follows:

"I think I will dispose of this matter now. I

may file a formal opinion later. If time permits I

will do so, in view of the importance of the issue.

This court of course is limited in its activities. It

cannot sit in review on the judgment of the state

court. Whatever reasons there may be for the ad-

ministration of this estate by the stockholders or

shareholders themselves, is not a matter of which

the court can take cognizance.

I can appreciate the desire of the shareholders,

in view of the fact that it was their desire to have

a voluntary liquidation of this estate, in desiring

to bring the matter before the federal court under

the bankruptcy act, in that by reason of its provi-

sions it w^ould permit them to have a right to a

practical voluntary liquidation, because they would

control the selection of the trustee, and could con-

trol his activities, and would have the administra-

tive duties and responsibility resting upon them

through the trustee, and could review the actions

of the administrator if they should be dissatisfied,

and could see that the wishes of the shareholders

would be more easily carried out than to have the
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matter liquidated by an equity receiver, who would

be controlled by his own judgment, and approved

by the court of equity.

However, this court's powers are limited. I

think In re Puget Sound Savings & Loan Associa-

tion, decided by this court, reported in 49 Federal,

2, beginning on page 221, is decisive of each and

every issue presented here.

Some suggestions have been made by the court

which are not necessary to be disposed of, and will

not be referred to. In that case, at page 223, the

court said:

'The shareholders are a collection of individ-

uals, united imder a collective name, sharing

equally the profits and losses, and enjoying privi-

leges and immunities in their collective character,

which do not belong to the individuals composing

it. The entire membership composes a distinct

entity.

'

A savings and loan association, under the laws

of this state, is a creature of the laws of the state.

The qualifications of membership is defined. Stat-

utory provision is made as to how membership may
be acquired. The legal status and limits of each

shareholder is likewise defined. Provision is made

in the event that the inspection discloses the corpo-

ration or association is not in a satisfactory condi-

tion, that notice may be given and it may be placed

in a satisfactory condition w^ithin a given time. If

not so placed, then it is the duty of the attorney

general, upon certain reports and requests made, to

bring an action in a court of equity to have a re-
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ceiver appointed, and for a dissolution of the cor-

poration."

And in view of the suggestions of counsel in the

argument this court likewise, at page 226, says:

"The disablement of the association by the ap-

pointment of a receiver in the state court from car-

rying on, did not change the legal status or rela-

tion of the petitioning shareholders, and in that

this case is clearly distinguished from General

Trust Company vs. Chicago Auditorium, 240 U. S.

581, where the disablement from performing an

executory contract constituted a breach, and the

cause of action accrued and made the demand ac-

tionable, and, therefore, proveable in bankruptcy;

while herein, there is no executory contract, and the

petitioners had no enforceable rights, disclosed in

the petition."

There is no enforceable right here in which de-

fault was made. No claim accrued to any person

by reason of any obligation. This court likewise

said at page 234:

"A creditor is one who has a claim proveable in

bankruptcy. Section 1, Bankruptcy Act, A-9. If

claims in issue are proveable debts under the bank-

ruptcy act they must be * * * founded upon

an open account, or upon a contract express or im-

plied."

It is obvious in this case that the obligations of

the association on provable claims are only $15,-

443.57, $2,000 borrowed money, $3,743.57 accounts

payable, borrowed money, $9,700.00, a total of $15,-

443.57. To pay these claims aside from capital

stock, evidenced by the payment upon shares is-
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sued, they have cash in hand and in banks of $18,-

510.41; undivided profits, $14,613.85; deferred

profits, $17,554.39; making a total of assets directly

applicable, $50,678.65, or a surplus on payment of

all of the provable claims against it, of $35,231.08.

Now, in view of the history of this litigation, ir-

respective of the legal rights or status, or the quali-

fications of the directing shareholders, I can con-

ceive of no way or plan by which the court can as-

sume under the law jurisdiction of this proceeding,

and decree insolvency on the petition filed.

When a petition is filed, or action commenced in

the court two questions are always presented to the

court. Or the first question presented is, has the

court jurisdiction? If the question of the court's

jurisdiction is not raised by anybody, the court

must determine that by itself, and this court hereto-

fore, in a cause where the jury had been empan-

eled, testimony offered and received, a part of the

plaintiff's case presented, immediately under the

testimony the question of jurisdiction as to the

amount involved was suggested to the court. The

court made some inquiry and from the answers

made and the facts as then stipulated, the court de-

clined jurisdiction, dismissed the jury and re-

manded the case to the state court. That is the

case of Cheroin against Lamont Manufacturing

Company. And from any viewpoint, the court was

in duty bound to inquire into its jurisdiction. And
one of those questions was of course the qualifica-

tions of the trustees to make this application.

The record discloses a resolution, but another
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question is whether it is insolvent. That is the pri-

mary matter, and when this matter was raised at

its inception, and determined by the court before

adjudication—it must be determined before adjudi-

cation—and I can readily realize that if the peti-

tion is sufficient upon its fac^, the court is not

bound to go back of the petition, but in view of the

fact of this court's determination of the Puget

Sound Savings & Loan case, that was the first sug-

gestion that came to the court. And upon inquiry

—and I will say counsel was very frank and did

not try to put anything over, but wanted the court

to be fully advised in every detail before any ac-

tion was taken, and I thank counsel for that. And

I find upon the disclosures made that the court is

without jurisdiction, and the petition for adjudi-

cation will have to be denied.

I may, if I find time, prepare a formal opinion

and file it. If I haven't time, you will know what

my mind is now.

BANKRUPT'S EXHIBIT ''A."

The Answer of Harry C. Johnson to the com-

plaint of Eckart and Greenbaum in Cause No.

246013, Superior Court.

Answering Paragraph lY of the complaint de-

fendant Johnson states that as Director of Effi-

ciency he has taken possession of the assets of the

Association pending examination and that he has

previously assisted and advised the officers of

the Association in an attempt to place the Associa-

tion in voluntary liquidation; that the examination

was not completed until September 22, when it was
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determined that the assets "were impaired and the

affairs of said Association were in fact in an un-

sound and unsafe condition."

By Paragraph VI it is denied that the defend-

ant ever ajDproved voluntary liquidation.

By Paragraph VII it is admitted that a new

board of directors was selected by the Association

as provided by its By-laws.

It is denied that the defendant attempted to in-

terfere or dictate the selection of the new board ex-

cept to disai3prove of any member of the old board

serving upon the new board and except for his dis-

approval of three certain shareholders being elected

to the new board.

BANKRUPT'S EXHIBIT "B."

The Answer of Home Savings and Loan Associa-

tion to the Complaint of Eckart and Greenbaum in

cause No. 246013. Contents not relevant.

BANKRUPT'S EXHIBIT "C."

Complaint of the Attomej^ General in the Matter

of the Receivership of Home Savings and Loan

Association in cause No. 246761, Superior Court,

King County, at the top of which appears the nota-

tion, "Serve Home Savings and Loan Association

by Frank Pettit, President."

Complaint alleges in substance that on Septem-

ber 22, 1931, the Director of Efficiency notified the

directors of the Association within twenty days to

restore its affairs to a sound condition; that the

twenty-day period has expired and that the officers

and directors of the Association have failed to re-
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store it to sound financial condition ; that the Asso-

ciation is unsound financially and it is necessary

that a receiver be appointed.

*'WHEREFORE, your petitioner prays that

the court appoint Harry C Johnson, Director of

Efficiency of the State of Washington, as receiver

for the said Home Savings and Loan Association

and that he also be appointed temporary receiver

pending the final determination of this action and

for such other and further orders as to the court

may seem meet and proper in the premises."

BANKRUPT'S EXHIBIT ^'D."

A copy of the Notice of Harry C. Johnson, Direc-

tor of Efficiency, dated September 22, 1931, ad-

dressed to the Board of Directors of Home Sav-

ings and Loan Association notifying them that an

examination has disclosed that the affairs of the

Association are in an unsound condition and that

unless the same are restored to sound condition

mthin twenty days the matter will be referred to

the Attorney General for appropriate action.

At the bottom of the letter appears the notation:

*'cc J. C. Lane,

A. W. Rinehart,

Estelle G. Mendenhall,

Frank Pettit,

J. J. Arnold,

O. N. Beim,

John W. Whitham,

John Dunbar, Attorney General."
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BANKRUPT'S EXHIBIT '*E.''

MINUTES OF A MEETING OF THE BOARD
OF DIRECTORS OF HOME SAVINGS
AND LOAN ASSOCIATION, July 7, 1931.

Present: Robert Grass, W. V. Eddy, C. M. Bai-

ley, C. C. Phillips, Mr. Oyler and C. E. Guthrie.

Present also Harry C. Johnson, Director of Effi-

ciency, and John W. Allen, Supervisor of Savings

and Loan Associations of the state of Washington.

It is recited that a deficit in the accounts of the

Association of an undetermined amount has been

discovered.

The notification of the Director of Efficiency was

then read stating in substance that an examination

of the Association's affairs is being conducted; that

from facts then disclosed the Association is in an

unsound condition for the reason that there has

been a substantial impairment of its capital

through unlawful diversion of funds; that the As-

sociation within twenty days must be restored to a

sound condition; otherwise the matter will be re-

ferred to the Attorney General for appropriate ac-

tion ; that the notice is given pursuant to Sec. 3735,

Remington's Compiled Statutes.

A motion that the Association proceed to volun-

tary liquidation was made and unanimously passed.

A motion was made and unanimously carried

authorizing the publication of the notice to stock-

holders of a stockholders' meeting.
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BANKRUPT'S EXHIBIT "F."

MINUTES OF A SPECIAL MEETING OF
THE BOARD OF DIRECTORS OF HOME
SAVINGS AND LOAN ASSOCIATION.
(Undated.)

Present: Mrs. Mendenhall, Mr. Rinehart, Mr.

Whitham, Mr. Arnold, Mr. Eddy, Mr. Bine and Mr.

Pettit. Present also as attorneys, Eggerman and

Rosling and Mr. Cook representing the Committee

of Twelve.

Mr. Rosling reported that he had conferred with

the State Department endeavoring to reach a har-

monious understand which would permit voluntary

liquidation; that the department was insisting upon

receivership ; that it would not consent to voluntary

liquidation so long as the present personnel of the

board continued; that objection was made to Mrs.

Mendenhall, Mr. Rinehard and Mr. Arnold; that

the objection to Mrs. Mendenhall was that she had

received certain stock necessary to qualify as a

director by transfer from Mr. Eddy and would

therefore be under his domination.

After a discussion between the board and counsel

a motion was passed naming a committee to meet

with the Governor of the state in an effort to effect

a settlement of difficulties.
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MINUTES OF A SPECIAL MEETING OF
THE BOARD OF DIRECTORS HELD SEP-

TEMBER 23, 1931.

Present: Mr. Lane, Mr. Rinehart, Mrs. Menden-

hall, Mr. Pettit, Mr. Beim and Mr. Arnold.

The board proceeded to elect the following offi-

cers: Mr. Frank Pettit, president; Mr. L. F. Lane,

vice-president.

A motion was passed authorizing Mr. Pettit to

appoint an assistant secretary.

Mr. Riddell was retained as attorney and coun-

sel for the board.

MINUTES OF A SPECIAL MEETING OF
THE BOARD OF DIRECTORS HELD
SEPTEMBER 25, 1931.

Present: Six directors.

Mr. Dundas raised the question of the best way

to dispose of fixtures of the Association. Mr. Beim

and Mr. Whitham were appointed a committee to

confer with Mr. Dundas.

The question of renting a room to which to trans-

fer the records was discussed.

MINUTES OF A SPECIAL MEETING OF
THE BOARD OF DIRECTORS HELD
SEPTEMBER 27, 1931.

Present: Six directors.

A motion was made and carried that the Associa-
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tion rent space on the third floor of the Home Sav-

ings Building for $100.00 per month.

Mr. Pettit appointed Miss Watson as assistant

secretary.

MINUTES OF A SPECIAL MEETING OF THE
BOAED OF DIRECTORS HELD SEPTEM-
BER 30, 1931.

Present: Seven directors.

Motion was made and carried to secure additional

space in the basement of the Home Savings Build-

ing for the storage of records.

Seaboard Branch of the First Seattle Dexter

Horton National Bank was designated as depositary.

Moved that as each $10,000 accumulated that it

be applied on the indebtedness of the Association.

Resolution was passed dispensing with the ser-

vices of all employees of the Association except

four employees named.**********
MINUTES OF A SPECIAL MEETING OF

THE BOARD OF DIRECTORS HELD
OCTOBER 5, 1931.

Present: Seven directors.

The committee reported in regard to the sale of

certain fixtures of the Association.**********
MINUTES OF A SPECIAL MEETING OF

THE BOARD OF DIRECTORS HELD
OCTOBER 9, 1931.

Present : Six directors.
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The meeting was adjourned to October 14, if

called by the President; otherwise to October 19,

1931.

MINUTES OF A SPECIAL MEETING OF
THE BOAED OF DIRECTORS HELD
OCTOBER 19, 1931.

Present: Five directors.

A motion was carried directing Mr. Riddell to

select an accountant to work with him during the

trial and secure information.

MINUTES OF A SPECIAL MEETING OF
THE BOARD OF DIRECTORS HELD
OCTOBER 23, 1931.

Present: Five directors.

The meeting was adjourned to October 28, with-

out further action.

MINUTES OF A SPECIAL MEETING OF
THE BOARD OF DIRECTORS HELD
OCTOBER 28, 1931.

Present: Six directors.

Motion unanimously adopted directing Mr. Rid-

dell to appeal from the decision of the Superior

Court appointing a receiver and to file a super-

sedeas bond.
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MINUTES OF A SPECIAL MEETING OP
THE BOARD OF DIRECTORS HELD
OCTOBER 31, 1931.

Resignation of Mr. Beim as director was ac-

cepted.

SPECIAL MEETING OF THE BOARD OF
DIRECTORS HELD NOVEMBER 30, 1931.

Present: Five directors.

A resolution was adopted requesting John W.
Allen, Supervisor of Savings and Loans, to make
immediate payment from the funds of the Associa-

tion of the indebtedness due Seaboard Branch First

Seattle Dexter Horton National Bank and the

resolution directing application in voluntary bank-

ruptcy was unanimously passed.**********
MINUTES OF A SPECIAL METTING OF THE

BOARD OF DIRECTORS HELD DECEM-
BER 1, 1931.

Present: Five directors.

The board met and adjourned to December 2.**********
MINUTES OF A SPECIAL MEETING OF THE

BOARD OF DIRECTORS HELD DECEM-
BER 2, 193^.

Present: Five directors.

Motion was unanimously adopted fixing the com-

pensation of Mr. Riddell for services in the sum of

$5,000.00; compensation of Miss Watson in the simi
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of $100.00; and fixing the compensation for at-

tendance of various trustees' meetings at the rate of

$5.00 per meeting for each meeting attended.

BANKRUPT'S EXHIBIT ^'G."

MINUTES OF THE MEETING OF THE
BOARD OF DIRECTORS OF HOME SAV-
INGS AND LOAN ASSOCIATION HELD
ON SEPTEMBER 15, 1931.

Present: W. V. Eddy, C. C. Phillips, C. H.

Bailey, C. E. Guthrie, Wm. G. Oyler and H. F.

Dundas, Inspector in charge, and J. W. Allen, su-

pervisor of Savings and Loans.

A discussion was had concerning a list of names

proposed for the new Board of Directors by Mr.

Cook of the stockiiolders committee, the list con-

sisting of L. F. Lane, Frank Pettit, O. N. Beim,

A. W. Rinehart, J. J. Arnold, John W. Whitham

and Estelle G. Mendenhall.

Mr. Allen wished to go on record as stating that

he did not accept the list of names as above sub-

mitted.

The resignation of A. E. Pierce was accepted and

Mr. Lane was elected to fill the vacancy.

Mr. Oyler resigned and the vacancy so created

was filled by the election of Frank Pettit.

The meeting was adjourned to September 16.**********
Attached to said minutes is a typewritten state-

ment as follows:

"Ladies and Gentlemen:

So that there may be no chance of my being mis-
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quoted, I have written out the statement I wish

to make here and will therefore read it to you/'

I have been warned and advised that steps have

been taken to obtain for a certain clique a majority

on this new board and have previously told Mr.

J. J. Arnold what our attitude would be if such an

effort was made. Since then I have conferred with

the Director of Efficiency and am authorized to

speak for him as follows

:

"That he and the Division of Savings and Loans

will not approve of voluntary liquidation of the

Home Savings and Loan Association if any effort

is made to retain the members of the old board in

office. This is simply because a definite promise

was made the shareholders through the newspapers

at the time of this failure and repeated again at

the meeting of September 7, that these men would

not continue in office. We will also not approve

any board that includes in its membership either

Mr. Rinehart or Mr. J. J. Arnold and for the fol-

lowing reasons:"

The statement then in substance alleges that Mr.

Arnold has been engaged in political maneuvering

for the appointment of himself and the group re-

ferred to as directors of the institution and that

Mr. Arnold has solicited the appointment of the

members of the committee of twelve who would

agree to nominate certain directors.

That Mr. Rinehart has spread gossip and made

misstatements concerning the Department of Effi-

ciency, is insubordinate, inefficient, undependable

and domineering. That any seven men designated
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by the Board of Directors will be accepted as the

new providing it does not include any of the old

directors or the two above named.

That approval for voluntary liquidation will

never be granted unless the directors meet the de-

partment with a disinterested board of directors.

Minutes of a meeting of the Directors held Sep-

tember 16, 1931.

Present: W. Y. Eddy, C. H. Bailey, Robert

Grass, C. E. Guthrie, C. C. Phillips, L. F. Lane,

Frank Pettit, Estelle G. Mendenhall, John W. Whit-

ham, J. J. Arnold, A. W. Rinehart and O. N. Beim.

Mr. Pettit and Mr. Lane signed the oath of office.

The resolution was passed surrendering the lease

of the Association upon its former banking rooms.

Mr. Bailey then resigned as member of the board

of trustees and EsteUe G. Mendenhall was elected

to fill the vacancy. Mrs. Mendenhall thereupon

executed the oath of office.

Dr. Guthrie thereupon resigned; his resignation

was accepted, Mr. O. N. Beim was thereupon elected

to fill the vacancy and filed his oath of office.

Mr. Robert Grass thereupon resigned and his

resignation was accepted.

Mr. A. W. Rinehart was elected to fill the vacancy

and thereupon filed his oath of office.

Mr. Phillips thereupon resigned and J. J. Arnold

was elected to fill the vacancy.

Mr. Eddy thereupon resigned and Mr. Whitham
was elected to fill the vacancy.

Mr. Whitham thereupon filed his oath of office.
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BANKRUPT'S EXHIBIT "H."

Copy of letter from Riddell, Brackett and Fow-

ler to John W. Allen, Supervisor of Savings and

Loans, dated November 20, 1931, regarding the pay-

ment of $150,000 note owing by the Association

and enclosing a copy of the Resolution of the Board

of Trustees of September 7; copy of a letter from

Riddell, Brackett & Fowler to Lester T. Parker,

Attorney General's office, dated November 28, 1931,

quoting the resolution of September 30, and request-

ing payment of the note ; copy of a letter from Les-

ter T. Parker of the Attorney General's office to

Riddell, Brackett & Fowler dated November 25,

quoting Mr. Allen as willing to pay off the note re-

ferred to if the Board will meet and authorize pay-

ment; copy of a letter from Riddell, Brackett &

Fowler to Mr. Dunbar, Attorney General, dated

November 24, 1931, asking if payment of the $150,-

000 note has ibeen made.

BANKRUPT'S EXHIBIT ''I."

The Bj^-laws of The Home Savings and Loan

Association. It is provided that a vacancy created

by the resignation of a Director during the interim

between stockholders' meetings may be filled by the

election of a new director by the remaining mem-

bers of the board.

"Article 1, Sec. 8. An account shall be kept

with each shareholder, showing the nember of shares

subscribed.
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Article II, Sec. 1. The shareholders of the Asso-

ciation are those in whose names shares of the

capital stock of the Association may appear on the

books of the Association.

Article II, Sec. 2. There shall be a regular an-

nual meeting of the shareholders of the Association

held at two o'clock P. M. at the office of the Asso-

ciation at Seattle, Washington, on the last Monday
in July of each year beginning with July 31st, 1916,

and there may be special meetings whenever the

same shall be regularly called and held as herein-

after provided. Notice of annual meetings may be

by publication in one or more daily or weekly news-

papers published in the city of Seattle, or may he

printed and mailed to each shareholder at his or her

last known address; fifteen (15) days' notice shall

be given of such meetings.

Sec. 3. At the regular annual meeting of the

shareholders there shall be elected a board of di-

rectors consisting of seven members of the Associa-

tion, which board shall include a president and a

secretarj^, both of whom shall likewise be elected

by the shareholders, all of whom shall serve until

the next amiual meeting of the shareholders and

until their successors are duly elected and qualified.

Sec. 4. Shareholders may vote either in person

or by proxy. At all meetings of the shareholders,

each shareholder whose dues or payments are not

in arrears more than ten (10) days shall be en-

titled to one vote irrespective of the number or

shares of stock standing in his or her name, and

further provided, that for each and every fully
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paid share or its equivalent in excess of one fully

paid share shall be entitled to a corresponding

number of share votes.

Sec. 8. At any meeting, regular or special, regu-

lar notice of which has been given in accordance

with the provisions hereinafter stated, a majority

of the capital stock entitled to vote and issued and

outstanding shall constitute a quorum to transact

business.

Article III, Sec. 2. The members of said Board

of Directors, including the President and Secretary,

shall 'be chosen by ballot at the regular annual

meeting of the stockholders, and any hona fide

shareholder shall be eligible to election, provided,

however, that all shall be citizens of the United

States, and a majority of the Board shall be resi-

dents of the state of Washington.

Sec. 3. Regular meetings of the Board of Di-

rectors shall be held without notice at such times

and places as the Board of Directors may from

time to time determine at their last preceding meet-

ing. At such meetings any and all business may
be transacted and a majority of said Board as

elected and qualified shall constitute a quorum to

transact business, and the majority of such Board

present at any meeting shall govern the actions and

be sufficient to hind the Association.

Article V, Sec. 2. Special meetings of the Board

of Directors may be called at any time on notice

from the President or by any other two directors

of the Association, and such notice shall state the

time and purpose and place of the proposed meet-
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ing, and shall be served by leaving vdth or mailing

to each director personally a copy thereof at least

three (3) days before time of the proposed meet-

ing."

BANKRUPT'S EXHIBIT "J."

Certificate dated September 1, 1931, signed by

the Worthy Matron and Worthy Patron of Myrtle

Chapter No. 48, O. E. S. that Estelle Mendenhall

has since September 7, been authorized to repre-

sent the Lodge in all matters pertaining to Deposit

numbers 32974 and 21030 with Home Savings and

Loan Association, with full authority to sign, etc.

BANKRUPT'S EXHIBIT "K-1."

Deposit Book No. 32974 issued to Myrtle Chapter

No. 48, O. E. S. showing $500.00 on deposit since

January 6, 1930.

BANKRUPT'S EXHIBIT "K-2."

Deposit Book No. 21030 issued to "Mrs. A. E.

Bamberg, Treasurer, No. 48, O. E. S., permanent

relief fund," showing $3,748.46 on deposit since

February 5, 1930.

BANKRUPT'S EXHIBIT "M."

Letter of Harry C. Johnson, Director of Effi-

ciency, to the Board of Directors of Home Savings

and Loan Association dated December 2, removing

them as directors.

BANKRUPT'S EXHIBIT "N."

The decision of the Supreme Court of the state
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of Washington in the appeal from the order of the

Superior Court granting a receivership of the

Home Savings and Loan Association dated Novem-

ber 27, 1931, reported Vol. 65 Wash. Dec. Vol. 4,

p. 289.

The STIPULATION of Counsel as follows: Ex-

hibit "O."

IT IS STIPULATED that the court shall take

judicial notice of all the laws of the state of Wash-
ington applicable hereto.

II.

At all times herein it appears that the records of

the Home Savings and Loan Association show the

following named persons were shareholders, as

hereinafter set forth:

A. W. RINEHART. A. W. Rinehart, by book

41901, amount of share, $483.58, which amount was

reduced by a pledge for a loan with the association

of $191.15.

In addition to the foregoing, A. W. Rinehart had

an assignment of account No. 38871, of Lois L.

Rhodes, which account was in the total amount of

$29.43, and for which Rinehart says he paid $25.00

in cash, on or about September 15, 1931, at which

time he secured the assignment. This assignment

was filed with the liquidator of the association on

September 15, 1931.

J. J. ARNOLD was a shareholder by book 14347

in the amount of $41.64, and he, together with

George J. Parnham and R. W. Scott, by book 47661

in the sum of $1,000 which said account 47661 was



46 The Home Savings and Loan Association

subject to withdrawal only on the ^^oint signatures

of any two of said three persons. And on the 19th

of September, 1931, the other two individuals as-

signed said account to him, which assignment was

not filed with the liquidator of the association, and

for which assignment said Arnold paid nothing.

This assignment he has retained at all times in his

own possession. He states that he and the two

others mentioned, had a personal interest in the ac-

count, to the extent of $230. each.

JOHN W. WHITHAM, shareholder by Book

25210 in the sum of $561,27, against which there

is a loan of $500. There is also an account on

which the authorized signature of John Krueger

Estate, John W. Whitham, attorney for the Estate

in the sum of $5,588.07. The Krueger Estate is in

the process of administration in the Superior Court

of King Coimty, Washington, and has not been dis-

tributed. No order of the court has been entered

in said estate allowing Whitham an attorney fee,

but Whitham states that the same has been agreed

upon which the distributees of the estate.

ESTELLE G. MENDENHALL on the 15th of

September, 1931, there was filed with the liquida-

tor of the Association an assignment to Mrs. Men-

denhall of account 24352 in the sum of $3,136.41

from W. V. Eddy, agent. For this assignment she

paid nothing. Mrs. Mendenhall has in her posses-

sion and has produced pass-book 32974, in said as-

sociation standing in the name of Myrtle Chapter

48 O. E. S. showing a balance of $500.00. The rec-

ords of the association and the signature attached
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to said account 32974 is as follows, "Myrtle Chapter

No. 48, O. E. S., Anne E. Bamberg, Treas."

FRANK PETTIT. Frank Pettit produces an

assignment dated September 15, 1931, whereby there

was assigned to him account 46992 from Laundry

Workers Union, Local No. 24, in the sum of $500.00

for which he paid nothing. This assignment has

never been filed with the Liquidator of the associa-

tion. This assignment is signed by C B. Roe,

William E. Savage and William Goldthorpe. The

said account, towit, 46992, shows the authorized

signature of said account is as follows: "Laundry
Workers Union, Local 24. Pay only on two signa-

tures. One signature must be Hilda O'Connor."

The signature care covering said account shows

that the other authorized signature in addition to

Hilda O'Connor is one of the following: Colvin B.

Roe, A. E. Switzer, Ray Nichelson.

L. F. LANE. Account book 43618, |5,361. It is

admitted that Lane held the necessary shares for

proper qualification.

O. N. BEIM. Account 19226. He had $3,115.-

00. Mr. Beim resigned his office as director on

October 31, 1931, at a meeting at which Rinehart,

Arnold, Lane, Beim and Pettit were present, as

directors. His resignation was accepted. The po-

sition thus vacated was never filled by the remain-

ing board.

The foregoing is not to be deemed an admission

by the objecting shareholders that said board of di-

rectors ever legally qualified or had any authority

to act as such, but is an admission merely as to



48 The Home Savings and Loan Association

their standing as shareholders in said association.

And it is not an admission by the association that

the board was not both a de jure and a rfe facto

board.

The financial statement of the association as of

the close of business, December 5, 1931, is as fol-

lows :

Cash on hand and in banks $18,510.41

Bonds and Warrants 169,503. 13

First mortgages on improved real es-

tate 2,500,102.83

Advances on real estate loans 12,587 . 33

Loans on Association shares 325,164 . 08

Keal estate sold on contract 121,892.70

Real estate owned 461,456 . 10

Furniture and fixtures 14,346 . 30

Loans on bonds 2,205 . 00

Due from other associations 10,000 . 00

A. E. Pierce, defalcations 585,964 . 28

Total resources $4,221,732.16

LIABILITIES.

Association shares 4,174,120 . 35

Due borrowers on incomplete loans . . . 2,000 . 00

Accounts payable 3,743 . 57

Borrowed money 9,700 . 00

Undivided profits 14,613 . 85

Deferred profits 17,554.39

$4,221,732.16
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This account has been set up since July 7, 1931,

and is subject to change pending the verification of

other account.

The only difference between the condition of the

association as of December 5, 1931, and as of the

date of the filing of the petition, is on the payment

of $152,325.00 to the First National Bank, pursu-

ant to an order of court, dated December 2, 1931.

The petitioner does not concede that the liabili-

ties shown on said statement are the only liabilities

of the association. The showing is a financial

statement of the association as of December 5, 1931.

It is conceded that this reflects the financial con-

dition of the association at the time of the filing

of the voluntary petition in bankruptcy herein,

with the following exceptions:

1. Riddell claims that there was an obligation

to the First National Bank in existence at the time

said voluntatry petition was filed.

Oldham contends to the contrary, and the same

is left open for proof.

2. Riddell claims—but this is not conceded by

Oldham—that the board of directors, since Septem-

ber 7, 1931, have incurred certain obligations which

are likewise debts of the association. These obli-

gations so asserted by Riddell, but not conceded by

Oldham, are as follows:

A. Five thousand dollars ($5,000.00) to Riddell,

Brackett & Fowler, as attorneys' fees.

B. Seventy-five dollars ($75.00) each to the va-

rious members of the board of directors as follows

:

Frank Pettit, $75.00; J. J. Arnold $65.00; L. F.
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Lane, $75.00; A. W. Rinehart, $75.00; John W.
Whitham, $60.00; Estelle Mendenhall, $60.00; O. N.

Beim, $55.00; being $5.00 to each of said persons

for each attendance had at the board of directors'

meetings. To Cora L. Watson, $100.00 as services

as assistant secretary, and moneys borrowed from

a number of individual shareholders to finance the

litigation in the state court, whereby the director

of efficiency was appointed the receiver of said as-

sociation in the total simi of approximately $500.00.

None of said alleged debts so claimed by Riddell

and which are not admitted by Oldham have ever

been filed with the Liquidator of the association, or

called to his attention, nor has he been in any way

notified concerning the same.

This stipulation shall not be construed as an ad-

mission by Oldham that the Board of Directors had

any legal authority whatsoever; on the other hand

Biddell claims said Board of Directors was fully

authorized at all times.

Both parties reserve the right to offer testimony

with the consent of the court.

SHAREHOLDERS' EXHIBIT 1.

The resignation dated July 10, 1931, to take

effect on September 7, 1931, signed by W. V. Eddy,

C. B. Guthrie, C. C. Phillips, Wm. G. Oyler, C. M.

Bailey and Robert Grass.

SHAREHOLDERS' EXHIBIT 2.

The resignation of Ahira E. Pierce dated Septem-

ber 16, to take effect immediately.
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SHAREHOLDERS' EXHIBIT 3.

The order of the Superior Court dissolving the

Association.

"It appearing to the court from the facts and

records herein and from the remittitur of the Su-

preme Court of the State of Washington that

Harry C. Johnson has 'been appointed and has

qualified as receiver of the Home Savings and Loan

Association, a building and loan association, organ-

ized under the laws of the state of Washington in

certain proceedings brought by the Attorney Gen-

eral for the purpose of the dissolution of said

Association and for the appointment of the Director

of Efficiency as receiver, and the court having ren-

dered its decision therein, which decision has been

affirmed, on appeal therefrom.

IT IS ORDERED that the Home Savings and

Loan Association be and the same is hereby dis-

solved ; that all restraining orders heretofore issued

out of this court and all proceedings in which said

Home Savings and Loan Association is party liti-

gant be and the same are hereby continued in full

force and effect in favor of Harry C. Johnson, as

receiver of said Home Savings and Loan Associa-

tion.

IT IS FURTHER ORDERED that Harry C.

Johnson as such receiver be and is hereby substi-

tuted as a party litigant in all proceedings now
pending in the Supreme Court of the state of Wash-

ington in place of and as successor to said Home
Savings and Loan Association.



52 The Home Savings and Loan Association

Done in open court this 2d day of December,

1931.

OTIS W. BKINKER,
Judge.

Presented by

ROBERT OLDHAM,
Attorney for Receiver."

CERTIFICATE.

United States of America,

State of Washington,

County of King,—ss.

I, JEREMIAH NETERER, Judge of the Dis-

trict Court of the United States for the Western

District of Washington, Northern Division, and the

Judge before whom the foregoing cause was tried,

do hereby settle and approve the foregoing state-

ment of the e^ddence as a true and complete state-

ment of all of the evidence introduced at the hear-

ing in the above-entitled proceedings and the same

is hereby ordered filed as a statement of the evi-

dence to be included in the record on appeal in the

above-entitled cause as provided by Equity Rule 75,

and transmitted forthwith to the Clerk of the Cir-

cuit Court of Appeals at San Francisco, Cal.

Done in open court this 18 day of January, 1932.

JEREMIAH NETERER,
Judge.
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[Title of Court and Cause.]

STIPULATION RE STATEMENT OF EVI-

DENCE.

It is stipulated by the undersigned that the fore-

going may be certified by the Honorable Jeremiah

Neterer, Judge of the above-entitled court, as a

statement of the evidence on appeal, under Equity

Rule 75.

Dated the 18th day of January, 1932.

C. F. RIDDELL,
S. M. BRACKETT,
T. N. FOWLER,

Attorneys for Alleged Bankrupt.

R. P. OLDHAM,
DAVID JARVIS,

Attorneys for Plass and Intervenors.

Filed Jan. 18, 1932, at 10:15 A. M.

[Title of Court and Cause.]

PETITION FOR APPEAL.

To the Honorable JEREMIAH NETERER, Judge

of the United States District Court for the

Western District of Washington, Northern

Division.

The Home Savings and Loan Association, peti-

tioner in the above-entitled proceedings, prays that

it may be permitted to take an appeal from the
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judgment or decree entered in the above cause on

the 8th day of December, 1931, to the United States

Circuit Court of Appeals for the Ninth Circuit for

the reasons specified in the assignment of errors

herewith filed and presented.

Your petitioner further prays that an order be

entered fixing the amount of the surety which your

petitioner shall give and furnish upon said appeal.

THE HOME SAVINGS AND LOAN AS-

SOCIATION, a Washington Corpora-

tion.

By RIDDELL, BRACKETT & FOWLER,
Its Attorneys.

Filed Dec. 17, 1931. [15]

[Title of Court and Cause.]

ASSIGNMENTS OF ERRORS ON APPEAL.

Comes now the Home Savings and Loan Asso-

ciation, petitioner in the above proceedings, and

files the following assignments of error upon which

it ^vill rely in the prosecution of the appeal from

the order or decree entered herein on December

8, 1931:

1. The Court erred in oveiTuling the demurrer

of petitioner The Home Savings and Loan Asso-

ciation to the petition filed herein by E. F. Plass,

Charles E. Stutz, J. DiLuck, Boulder Investment

Co. and George Matheny.

2. The Court erred in refusing to entertain
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jurisdiction of the matters set forth in the petition

of The Home Savings and Loan Association.

3. The Court erred in refusing to enter an order

adjudging petitioner, The Home Savings and Loan
Association, bankrupt.

4. The Court erred in the entry of the order or

decree of dismissal of December 8, 1931.

Respectfully submitted,

THE HOME SAVINGS AND LOAN AS-
TION.

By C. F. RIDDELL,
S. M. BRACKETT,
N, N. FOWLER,

Its Attorneys.

Filed Dec. 17, 1931. [16]

[Title of Court and Cause.]

ORDER ALLOWING APPEAL.

The petition of The Home Savings and Loan
Association, petitioner in the above-entitled cause,

for an appeal from the final order or decree entered

herein on the 8th day of December, 1931, together

with an assignment of errors being presented and

considered,

IT IS ORDERED that the said petition be and

is hereby granted and the said appeal is hereby

allowed upon the petitioner filing herein a bond

conditioned as required by law in the sum of

$300.
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Dated this 17 day of December, A. D. 1931.

JEREMIAH NETERER,
Judge, United States District Court for the West-

ern District of Washington, Northern Division.

Filed Dec. 17, 1931. [17]

[Title of Court and Cause.]

BOND ON APPEAL.

KNOW ALL MEN BY THESE PRESENTS:
That The Home Savings and Loan Association, a

Washington corporation, as principal, and Massa-

chusetts Bonding & Insurance Company, a corpora-

tion organized and existing under and by virtue of

the laws of the Commonwealth of Massachusetts,

as Surety, are held and firmly bound unto United

States of America and to E. F. Plass, Charles E.

Stutz, J. DiLuck, Boulder Investment Co. and

George Matheny, in the full and just simi of Three

Hundred Dollars ($300.00), to be paid to the said

United States of America, or to E. F. Plass,

Charles E. Stutz, J. DiLuck, Boulder Investment

Co. and George Matheny, their heirs, executors, ad-

ministrators, successors or assigns, to which pay-

ment, well and truly to be made, we bind our-

selves, our heirs, executors, administrators and

successors, jointly and severally by these presents.

Sealed with our seals and dated this 17th day of

December, 1931.
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WHEREAS, lately in the United States District

Court for the Western District of Washington,

Northern Division, in Bankruptcy, is a certain

proceeding wherein the Home Savings and Loan

Association filed its petition for an adjudication

as voluntary ibankrupt and its said petition was

resisted by said E. F. Plass, Charles E. Stutz, J.

DiLuck, Boulder Investment Co., and George Ma-

theny, an order or decree was entered on the 8th

day of December, 1931, dismissing the petition of

The Home Savings and Loan Association and the

said The Home Savings and Loan Association has

heretofore petitioned for and been allowed by said

United States District Court for [18] the

Western District of Washington, Northern Di-

vision, in Bankruptcy, an appeal to the United

States Circuit Court of Appeals for the Ninth

Circuit and a citation has heretofore been is-

sued directed to said E. P. Plass, Charles E.

Stutz, J. DiLuck, Boulder Investment Co. and

George Matheny citing them to appear in the said

United States Circuit Couii: of Appeals for the

Ninth Circuit at San Francisco, California, thirty

(30) days from and after the date of said citation,

Now the conditions of the above obligation are such

that if the said the Home Savings and Loan Associa-

tion shall prosecute its said appeal to effect and an-

swer and pay all costs if it fails to make good iti? plea.
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then the above obligation to be void; otherwise to

remain in full force and virtue.

THE HOME SAVINGS AND LOAN AS-

SOCIATION, a Washington Corpora-

tion.

By C. F. RIDDELL,
S. M. BRACKETT,
T. N. FOWLER,

Its Attorneys.

MASSACHUSETTS BONDING AND IN-

SURANCE COMPANY,
[Seal] By (Not Legible)

Its Attorney-in-fact.

The foregoing bond is hereby approved this 17

day of December, A. D. 1931.

JEREMIAH NETERER,
Judge, United States District Court for the Western

District of Washington, Northern Division.

Filed Dec. 17, 1931. [19]

[Title of Court and Cause.]

PRAECIPE FOR TRANSCRIPT OF RECORD.

To the Clerk of the Above-entitled Court

:

Please prepare and certify for use of the under-

signed as appellant in its appeal this day taken in

these proceedings to the United States Circuit Court

of Appeals for the Ninth Circuit the following

papers and records on file in your office

:

1. The petition of the Home Savings and Loan

Association to be adjudged a voluntary bankrupt.
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2. The petition of E. F. Plass, Charles E. Stutz,

J. DiLuck, Boulder Investment Co. and George

Matheny objecting to the said voluntary proceed-

ings.

3. The demurrer of the Home Savings and Loan
Association to the petition of E. F. Plass, Charles E.

Stutz, J. DiLuck, Boulder Investment Co. and

George Matheny.

4. The answer of The Home Savings and Loan
Association to the petition of E. F. Plass, Charles

E. Stutz, J. DiLuck, Boulder Investment Co. and

George Matheny.

5. The order or decree entered herein on Decem-

ber, 8, 1931, dismissing the petition of The Home
Savings and Loan Association.

6. The petition of The Home Savings and Loan
Association for the allowance of an appeal.

7. The assignments of error herein filed by The
Home Savings and Loan Association.

8. The order allowing the appeal of The Home
Savings and Loan Association. [20]

9. The citation issued upon the appeal of The
Home Savings and Loan Association, together with

the Marshal's return of service thereon.

10. The appeal bond of The Home Savings and
Loan Association.

RIDDELL, BRACKETT & FOWLER,
Attorneys for The Home Savings and Loan Associa-

tion.

Filed Dec. 17, 1931. [21]
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[Title of Court and Cause.]

PROOF OF SERVICE.

United States of America,

State of Washington,

County of King,—ss.

S. M. Brackett, being first duly sworn, on oath

deposes and says: That he is one of the attorneys

for the petitioner. Home Savings and Loan Associa-

tion, in the above proceedings; that he is and at all

times herein referred to has been more than 21 years

of age, duly licensed to practice law in the courts

of the State of Washington and in the United

States Courts sitting therein; that upon the 18th

day of December, 1931, he served the petition for

appeal, assignment of errors, order allowing the

appeal, bond on appeal and praecipe for a tran-

script of the record in the above-entitled proceed-

ings upon Messrs. Bausman, Oldham, Walkinshaw

& Jarvis by delivering a true copy of each of said

papers or instruments to Robert P. Oldham, one

of the attorneys of the said firm of Bausman, Old-

ham, Walkinshaw & Jarvis at the office of the said

Oldham in the Hoge Building, Seattle, Washington.

S. M. BRACKETT.

Subscribed and sworn to before me this 28th day

of December, A. D. 1931.

[Seal] CORA L. WATSON,
Notary Public in and for the State of Washington,

Residing at Seattle.
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Copy of wdthin received, Dec. 30, 1931.

BAUSMAN, OLDHAM & WALKIN-
SHAW,

Attorneys for Plff.

Filed Dec. 30, 1931. [22]

[Title of Court and Cause.]

SUPPLEMENTAL PEAECIPE FOR TRAN-
SCRIPT OF RECORD

To the Clerk of the Above-entitled Court:

In addition to the papers mentioned in the origi-

nal praecipe herein filed, please attach and certify

as a part of the record on appeal herein the proof

of service of the petition for appeal, assignment of

errors, order allowing appeal, bond on appeal and

praecipe.

Dated at Seattle this 30th day of December, A. D.

1931.

RIDDELL, BRACKETT & FOWLER,
Attorneys for Home Savings & Loan Association.

Copy of the foregoing received this 30th day of

December, A. D. 1931.

Attorneys for E. F. Plass, Charles E. Stutz, J. Di-

Luck, Boulder Investment Co., and George

Matheny.

Copy of within received Dec. 30, 1931.

BAUSMAN, OLDHAM & WALKIN-
SHAW,

Attorneys for Ptff.

Deft.

Filed Dec. 30, 1931. [23]
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[Title of Court and Cause.]

CERTIFICATE OF CLERK U. S. DISTRICT
COURT TO TRANvSCRIPT OF RECORD.

United States of America,

Western District of Washington,—ss.

I, Ed M. Lakin, Clerk of the United States

District Court for the Western District of Washing-

ton, do hereby certify this typewritten transcript

of record to be a full, true, correct and complete

copy of so much of the record, papers and other

proceedings in the above and foregoing entitled

cause, as is required by praecipe of counsel, filed

and shown herein, as the same remain of record and

on file in the office of the Clerk of said District

Court, and that the same constitute the record on

appeal herein from the judgment of the said

United States District Court for the Western Dis-

trict of Washington to the United States Circuit

Court of Appeals for the Ninth Circuit.

I hereby certify the following to be a fuU, true

and correct statement of all expenses, costs, fees and

charges incurred and paid in my office by or on be-

half of the appellant herein, for making record,

certificate of return to the United States Circuit

Court of Appeals for the Ninth Circuit in the above-

entitled cause, to wit: [24]

Clerk's fees (Act of Feb. 11, 1925) for mak-

ing record, certificate or return, 70 folios

at 15^ $10.50
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Certificate of Clerk to Transcript of Record,

with seal 50

Total $11.00

I hereby certify that the above cost for preparing

and certifying record, amounting to $11.00, has been

paid to me by the attorney for appellant.

I further certify that I attach hereto and trans-

mit herewith the original citation issued in this

cause, together with acceptance of copy.

IN WITNESS WHEREOF I have hereunto set

my hand and affixed the official seal of said Dis-

trict Court at Seattle, in said District, this 30th day

of December, 1931.

ED. M. LAKIN,
Clerk of the United States District Court, Western

District of Washington.

By F. W. Moses,

Deputy. [25]

[Title of Court and Cause.]

CITATION.

United States of America : To E. F. Plass, Charles

E. Stutz, J. DiLuck, Boulder Investment Co.,

George Matheny and to Frederick Bausman,

Robert P. Oldham, Robert B. Walkinshaw and

David H. Jarvis, Their Attorneys

:

You and each of you are hereby cited and ad-

monished to be and appear in the United States

Circuit Court of Appeals for the Ninth Circuit,

at the city of San Francisco, California, within 30
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days from the date hereof, pursuant to an order

allowing an appeal from the order or decree of dis-

missal entered on the 8th day of December, 1931,

by the District Court of the United States for the

Western District of Washington, Northern Divi-

sion, in that certain proceeding wherein The Home
Savings and Loan Association, a Washington cor-

poration, is appellant, and you are appellee, to show

cause, if any there be, why the order or decree

rendered by this court on December 8, 1931, dismiss-

ing the petition of the said The Home Savings and

Loan Association should not be corrected and why

speedy justice should not be done to the parties

on that behalf.

Dated this 17 day of December, A. D. 1931.

JEREMIAH NETERER,
Judge, United States District Court, for the West-

ern District of Washington, Northern Division.

Filed Dec. 17, 1931. [26]

RETURN ON SERVICE OF WRIT.

United States of America,

West. District of Wash.,—ss.

I hereby certify and return that I served the an-

nexed citation on the therein named E. F. Plass,

Charles E. Stutz et al., by handing to and leaving a

true and correct copy thereof with Mr. Robert P.
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Oldham personally at Seattle, in said District on the

18th day of December, A. D. 1931.

CHARLES E. ALLEN,
U. S. Marshal.

By Ivor L. Ajax,

Deputy.

Filed Dec. 21, 1931. [27]

[Endorsed]: No. 6714. United States Circuit

Court of Appeals for the Ninth Circuit. The
Home Savings and Loan Association, a Corpora-

tion, Appellant, vs. E. F. Plass, Charles E. Stutz,

J. DiLuck, Boulder Investment Co., and George

Matheny, Appellees. Transcript of Record. Upon
Appeal from the United States District Court for

the Western District of Washington, Northern Di-

vision.

Filed January 2, 1932.

PAUL P. O'BRIEN,
Clerk of the United States Circuit Court of Ap-

peals for the Ninth Circuit.



66 The Home Savings and Loan Association

United States Circuit Court of Appeals for the

Ninth Circuit.

No. 6714.

THE HOME SAVINGS AND LOAN ASSOCIA-
TION, a Washin^on Corporation,

Appellant,

vs.

E. F. PLASS et al.,

Appellees.

PETITION FOR ALLOWANCE OF APPEAL.

To the Honorable Judges of the Above-entitled

Court

:

Comes now The Home Savings and Loan Asso-

ciation, appellant herein, and respectfully petitions

and shows the court:

I.

That upon the 2d day of December, 1931, peti-

tioner filed in the District Court of the United

States for the Western District of Washington,

Northern Division, its petition for adjudication as

a voluntary bankrupt. That a hearing upon said

petition was set for the 7th day of December, 1931,

before the Honorable Jeremiah Neterer, Judge of

said court.

II.

That E. F. Plass, Charles B. Stutz, J. DiLuck,

Boulder Investment Co. and George Matheny by

their attorneys, Messrs. Bausman, Oldham, Walkin-

shaw & Jarvis filed in said proceedings a petition
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alleging themselves to be shareholders and object-

ing to the adjudication prayed for in petitioner's

petition, setting out in their said objections that on

November 7, 1931, the Superior Court of King

County upon the complaint [30] of the Attor-

ney General had appointed Harry C. Johnson, Di-

rector of Efficiency of the State of Washington,

receiver of petitioner; that the said order had been

appealed to the Supreme Court of the State of

Washington and was by that court affirmed on No-

vember 27, 1931; that the remittitur therein was

filed with the Clerk of the Superior Court of King

County on December 2, 1931, and that on Decem-

ber 2, 1931, an order was entered dissolving the

said petitioner association; that the petition in

voluntary bankruptcy herein was filed subsequent

to the entry of said formal decree of dissolution;

that the Board of Directors of the petitioner cor-

poration are not the legally constituted board of

said corporation and are without legal right to act

in the filing of the petition; that certain of said

directors were not legally qualified to hold the

office of director by reason of their failure to

comply with the statutes of the state of Wash-

ington requiring each to have paid in cash at least

$500.00 on stock subscriptions; that the Associa-

tion has assets in excess of $3,000,000, and its

assets exceed its liabilities by $3,000,000; that it

has cash on hand of approximately $20,000.00 and

owes no provable debts as defined by the Bank-

ruptcy Act.

III.

To this petition of said Plass et al. petitioner
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filed a motion to strike and demurrer, each of which,

were overiniled; then answered denying the ma-

terial allegations.

IV.

Upon the hearing had before Honorable Jere-

miah Neterer, Judge of the District Court, the

evidence adduced consisted of a stipulation be-

tween counsel, a copy of which is hereto attached,

marked Exhibit "A," dociunentary evidence and

the admissions of counsel. That from the evidence

so [31] adduced it appeared that on or about

the 7th day of July, 1931, Harry C. Johnson as

Director of Efficiency of the State of Washington,

took possession of the assets of your petitioner

pending examination.

V.

That the said examination continued until the

22d day of September, 1931, and during said period

the original board of directors of petitioner re-

signed and their resignations being accepted sepa-

rately, a new board was elected by the remaining

members of the board of directors to take the place

of those resigned until the complete membership

of the said board had been changed. That the

said new board so ,elected proceeded to function by

cancellation of a lease upon the Association's

quarters, the arrangement for new quarters, the

sale of its furniture and fixtures and was at all times

recognized by Harry C. Johnson as Director of

Efficiency as being the board of directors of appel-

lant.
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VI.

That upon the 22d day of September, 1931, the

said Harry C. Johnson as Director of Efficiency of

the state of Washing-ton, served upon the said new

board of directors of petitioner a notice requiring

the said board within twenty (20) days to put the

assets of the petitioner in safe condition; other-

wise the matter would be referred to the Attorney

General for action. That upon the expiration of

the said twenty (20) days a suit was commenced

by the Attorney General of the state of Washing-

ton against petitioner for the appointment of a

receiver, which suit was resisted by petitioner

through its said new board of trustees, was ap-

pealed to the Supreme Court and resulted on

November 27, 1931, in an affirmance of the order

of the lower court appointing a receiver. [32]

VII.

That upon the remittitur in said cause being re-

turned to the Superior Court of King County

on Decemher 2, 1931, on the same day and date

and without any notice to petitioner or its counsel,

the receiver in said proceedings, Harry C. Johnson,

through Robert P. Oldham, his attorney, secured

the entry of an ex parte order dissolving said cor-

poration.

VIII.

That upon the said December 2d, pursuant to

resolution previously passed, petitioner filed in the

District Court of the United States for the Western

District of Washington, Northern Division, its pe-

tition for an adjudication of voluntary bankruptcy.
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IX.

That on the 8th day of December, 1931, the Hon-

orable Jeremiah Neterer signed and filed herein an

order or decree dismissing the said proceedings, a

copy of which is hereto attached, marked Exhibit

X.

That on the ITtli day of December, 1931, peti-

tioner herein filed with the said District Court its

petition for the allowance of an appeal, together

\Yith. an assigmnent of errors, a copy of which

assignment of errors is hereto attached, marked

Exhibit '^C." That an order was on said 17th

day of December, 1931, entered allowing the said

appeal and fixing the amount of the appeal bond

and on the same day and date a citation was issued

directed to said Plass et al. and served upon their

counsel. That petitioner thereupon filed its bond

after the same was approved by the court and its

praecipe for a transcript of the record upon said

appeal. That said transcript has been prepared

and has been forwarded to the Clerk of [33]

this court and filed in these proceedings.

XI.

That on the 4th day of January, 1932, petitioner

served upon opposing counsel and filed with the

Clerk of the said District Court a statement of the

evidence prepared in conformity with Equity Rule

No. 75, which statement of the evidence will be

certified on January 15, 1932, or as soon thereafter

as counsel can be heard and said statement settled.
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XII.

That the facts involved in the said appeal are

documentary or stipulated and are not in contro-

versy.

XIII.

Your petitioner attaches hereto a memorandum

of authorities upon the above points.

XIV.

That your petitioner in perfecting its said ap-

peal has proceeded under Sec. 25 of the Bank-

ruptcy Act (Sec. 48, U. S. C. A., Title 11, page

426), but is in doubt upon the question whether the

said appeal should be taken under said Sec. 25

or under Sec. 24 (Sec. 47, U. S. C. A., Title 11,

page 360).

WHEREFORE, your petitioner respectfully pe-

titions that the court consider the allegations of

this petition, together with the matters and things

certified to it by the Clerk of the United States

District Court for the Western District of Wash-

ington, Northern Division, in cause No. 6714 of

this court and that an order be entered allowing

the appeal herein, fixing the amount of the bond

upon said appeal in the sum of $350.00; approving

the bond heretofore filed with said United States

District Court for the Western District of Wash-

ington, Northern Division, and that citation issue

in the usual form; [34] that said appeal be set

down for hearing and that upon such hearing the

order or decree entered by the United States

District Court for the Western District of Wash-

ington, Northern Division, on December 8, 1931,
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be reversed and the cause remanded with, instruc-

tions to enter an adjudication of bankruptcy.

C. F. RIDDELL,
Address: 1121 Smith Tr., Seattle.

S. M. BRACKETT,
Address: 1121 Smith Tr., Seattle.

T. N. FOWLER,
Address: 1121 Smith Tr., Seattle.

Address

:

Attorneys for The Home Savings and Loan Asso-

ciation, Petitioner. [35]

EXHIBIT "A."

I.

It is stipulated that the court shall take judicial

notice of all the laws of the state of Washington

applicable hereto.

II.

At all times herein it appears that the records

of the Home Savings & Loan Association show the

following named persons were shareholders, as

hereinafter set forth

:

A. W. RINEHART: A. W. Rinehart, by book

41907, amount of shares, $483.58, which amount

was reduced by a pledge for a loan with the asso-

ciation, of $191.15.

In addition to the foregoing, A. W, Rinehart had

an assignment of account No. 38871, of Lois L.

Rhodes, which account was in the total amount

of $29.43, and for which Rinehart says he paid

$25.00 in cash, on or about September 15, 1931, at
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which time he secured the assignment. This as-

signment was filed with the liquidator of the asso-

ciation on Septemher 15, 1931.

J. J. ARNOLD was a shareholder by book 14-

347 in the amount of $41.64, and he, together with

George J. Farnham and R. W. Scott, by book 47661

in the sum of $1,000 which said accoimt 47661 was

subject to withdrawal only on the joint signatures

of any two of said three persons. And on the 19th

of September, 1931, the other two individuals as-

signed said account to him, which assignment was

not filed with the liquidator of the association, and

for which assignment said Arnold paid nothing.

This assignment he has retained at all times in

his own possession. He states that he and the

other two mentioned had a personal interest in the

account to the extent of $230 each.

JOHN W. WHITHAM, shareholder by book

25210 in the sum of $561.27, against which there is

a loan of $500.00. There is also [36] an account

on which the authorized signature of John Krueger

Estate, John W. Whitham, attorney for the Estate,

in the siun of $5,588.07. The Krueger Estate is in

the process of administration in the Superior

Court of King County, Washington, and has not

been distributed. No order of the court has been

entered in said Estate allowing Whitham an at-

torney fee, but Whitham states that the same has

been agreed upon with the distributees of the estate.

ESTELLEi G. MENDENHALL on the 15th of

September, 1931, there was filed with the liquidator

of the association an assignment to Mrs. Menden-
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hall of account 24352 in the sum of $3,136.41, from

W. V. Eddy, agent. For this assignment she paid

nothing. Mrs. Mendenhall has in her possession

and has produced pass book 32974 in said associa-

tion standing in the name of Myrtle Chapter 48 O.

E. S. showing a balance of $500.00. The records

of the association and the signature attached to

said account 32974 is as follows, "Myrtle Chapter

No. 48, 0. E. S. Anne E. Bamberg, Treas."

FRANK PETTIT: Frank Pettit produces an

assignment dated September 15, 1931, whereby

there was assigned to him account 46*992 from

Laundiy Workers Union, Local No. 24, in the sum

of $500, for which he paid nothing. This assign-

ment has never been filed with the liquidator of

the association. This assignment is signed by C.

B. Eoe, William E. Savage and William Gold-

thorp e. The said account, to wit, 46992, shows

the authorized signature of said account is as fol-

lows: "Laundry Workers Union, Local 24. Pay

only on two signatures. One signatui-e must be

Hilda O'Connor." The signature card covering

the said account shows that the other authorized

signature in addition to Hilda O'Connor is one

of the following : Colvin B. Roe, A. E. Switzer, Ray

Nichelson.

L. F. LANE: Account book 43618, $5,361. It

is admitted that Lane held the necessary shares for

proper qualification.

O. N. BEIM, Account 19226. He had $3,115.

Mr. Beim [37] resigned his office as director on

Octo'ber 31, 1931, at a meeting at which Rinehart,
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Arnold, Lane, Beim and Pettit were present, as

directors. His resignation was accepted. The po-

sition thus vacated was never filled by the remain-

ing board.

The foregoing is not to be deemed an admission

by the objecting shareholders that said board of

directors ever legally qualified, or had any author-

ity to act as such, but is an admission merely as

to their standing as shareholders in said associa-

tion. And it is not an admission by the association

that the board was not both a de jure and a de facto

board.

The financial statement of the association as of

the close of business, December 5, 1931, is as fol-

lows :

Cash on hand and in banks $ 18,510.41

Bonds and Warrants 169,503.13

First mortgages on improved real

estate 2,500,102.83

Advances on real estate loans 12,587.33

Loans on association shares 325,164.08

Real Estate sold on contract 121,892.70

Real Estate owned 461,456.10

Furniture and fixtures 14,346.30

Loans on bonds 2,205.00

Due from other associations 10,000.00

A. E. Pierce defalcations 585,964.28

Total resources $4,221,732.16

LIABILITIES.
Association shares $4,174,120.35

Due borrowers on incomplete loans. . .

.

2,000.00
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Accounts payable 3,743.57

Borrowed money 9,700.00

Undivided profits 14,613.85

Deferred profits 17,554.39

Total liabilities $4,221,732.16

This account has been set up since July 7, 1931,

and is subject to change pending the verification

of other account.

The only difference between the condition of the

association as of December 5, 1931, and as of the

date of the filing of the petition is on the pa^Tuent

of $152,325.00 to the First Xational Bank, pur-

suant to an order of court, dated December 2, [38]

1931.

The petitioner does not concede that the liabilities

shown on said statement are the only liabilities

of the association. The showing is a financial

statement of the association as of December 5,

1931. It is conceded that this reflects the finan-

cial condition of the association at the time of the

filing of the voluntary petition in bankruptcy

herein, with the following exceptions.

1. Riddell claims that there was an obligation

to the Fii^t National Bank in existence at the time

said voluntary petition was filed.

Oldliam contends to the contrary, and the same

is left open for proof.

2. Riddell claims—but this is not conceded by

Oldham—that the board of directors, since Sep-

tember 7, 1931, have incurred certain obligations

which are likewise debts of the association. These
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obligations so asserted by Riddell, but not con-

ceded by Oldham, are as follows:

A. Five Thousand Dollars ($5,000.00) to Rid-

dell, Brackett & Fowler, as attorneys' fees.

B. Seventy-five Dollars ($75.00) each to the

various members of the board of directors as fol-

lows: Frank Pettit $75.00; J. J. Arnold, $65.00;

L. F. Lane, $75.00; A. W. Rinehart $75.00; John

W. Whitham $60.00; Estelle Mendenhall $60.00;

O. N. Beim $55.00, being $5.00 to each of said per-

sons for each attendance had at the board of direc-

tors' meetings. To Cora L. Watson $100.00, as ser-

vices as assistant secretary, and moneys borrowed

from a number of individual shareholders to

finance the litigation in the state court, whereby the

director of efficiency was appointed the receiver

of said association in the total sum of approxi-

mately $500.00. [39]

None of said alleged debts so claimed by Riddell

and which are not admitted by Oldham have ever

been filed with the Liquidator of the Association,

or called to his attention, nor has he been in any way

notified concerning the same.

This stipulation shall not be construed as an ad-

mission by Oldham that the Board of Directors

had any legal authority whatsoever; on the other

hand Riddell claims said board of directors was

fully authorized at all times.

Both parties reserve the right to offer testimony

with the consent of the court. [40]
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[CLERK'S NOTE: Exhibit ''B," "Dismissal of

Voluntary Petition in Bankruptcy," is set forth on

page 17.] [41]

EXHIBIT ''C."

In the District Court of the United States for the

Western District of Washington, Northern

Division.

No. 32154.

In the Matter of THE HOME SAVINGS AND
LOAN ASSOCIATION, a Washington

Corporation,

Bankrupt.

ASSIGNMENTS OF ERROES ON APPEAL.

Comes now the Home Savings and Loan Associa-

tion, petitioner in the above proceedings, and files

the following assignments of error upon which it

will rely in the prosecution of the appeal from the

order or decree entered herein on December 8, 1931

:

1. The court erred in overruling the demurrer

of petitioner The Home Savings and Loan Associa-

tion to the petition filed herein by E. V. Plass,

Charles E. Stutz, J. DiLuck, Boulder Investment

Co. and George Matheny.

2. The court erred in refusing to entertain ju-

risdiction of the matters set forth in the petition of

The Home Savings and Loan Association.

3. The court erred in refusing to enter an order

adjudging petitioner, The Home Savings and Loan

Association, bankrupt.
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4. The court erred in the entry of the order or

decree of dismissal of December 8, 1931.

Respectfully submitted,

THE HOME SAVINGS AND LOAN
ASSOCIATION.

By C. F. RIDDELL,
S. M. BRACKETT,
T. N. FOWLER,

Its Attorneys. [43]

[Endorsed]: Filed Jan. 6, 1932. Paul P.

O'Brien, Clerk. [44]

At a stated term, to wit, the October Term, A. D.

1931, of the United States Circuit Court of

Appeals for the Ninth Circuit, held in the

courtroom thereof, in the City and County of

San Francisco, in the State of California, on

Thursday, the seventh day of January, in the

year of our Lord one thousand nine hundred

and thirty-two. Present: The Honorable

CURTIS D. WILBUR, Senior Circuit Judge,

Presiding; Honorable WILLIAM H. SAW-
TELLE, Circuit Judge; Honorable PAUL J.

McCORMICK, District Judge.

No. 6714.

THE HOME SAVINGS AND LOAN ASSOCIA-
TION, a Washington Corporation,

Appellant,

vs.

E. F. PLASS et al.,

Appellees.
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ORDER ALLOWING APPEAL, ETC.

The petition of Home Savings and Loan Associa-

tion, Bankrupt, in the above cause for appeal from

the final order or decree entered by the District

Court of the United States for the Western Dis-

trict of Washington, Northern Division, on the 8th

day of December, 1931, together with an assignment

of errors, having been presented and considered,

IT IS ORDERED that the said petition be and

is hereby granted and the said appeal is hereby

allowed and

IT IS FURTHER ORDERED that the bond

heretofore filed with the Clerk of the said District

Court, be, and hereby is, approved as an appeal

bond in this proceeding. [45]

In the United States Circuit Court of Appeals for

the Ninth Circuit.

No. 6714.

In the Matter of THE HOME SAVINGS AND
LOAN ASSOCIATION, a Washington Cor-

poration,

Appellant,

vs.

E. F. PLASS, CHARLES E. STUTZ, J. Di-

LUCK, BOULDER INVESTMENT CO.

and GEORGE MATHENY,
Appellees.
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CITATION.

United States of America : To E. F. Plass, Charles

E. Stutz, J. DiLuck, Boulder Investment Co.,

George Matheny and to Frederick Bausman,

Robert P. Oldham, Robert B. Walkinshaw and

David H. Jarvis, Their Attorneys:

YOU AND EACH OF YOU are hereby cited

and admonished to be and appear in the United

States Circuit Court of Appeals for the Ninth Cir-

cuit at the City of San Francisco, California, within

thirty days from the date hereof, pursuant to an

order this day entered, allowing an appeal from the

order or decree of dismissal entered on the 8th day

of December, 1931, by the District Court of the

United States for the Western District of Washing-

ton, Northern Division, in that certain proceeding

No. 32154, wherein Home Savings and Loan Asso-

ciation, a Washington corporation, was petitioner

and in which you filed a petition and objections, to

show cause, if any there be, why the said order or

decree entered by said District Court on December

8, 1931, dismissing the petition of said Home Sav-

ings and Loan Association should not be corrected

and why speedy justice should not be done to the

parties on that behalf.

Dated this 7th day of January, A. D. 1932.

CURTIS D. WILBUR,

Judge, United States Circuit Court of Appeals for

the Ninth Circuit.



82 The Home Savings and Loan Association

Copy of within received Jan. 5, 1932.

BAUSMAN, OLDHAM & WALKINSHAW,
Attorneys for Ptff.-Deft.

Service acknowledged 1/8/32.

OLDHAM,
For Receiver and Appellee.

[Endorsed]: Filed Jan. 11, 1932. Paul P.

O'Brien, Clerk. [46]


